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摘 要: 儿童最大利益原则作为一种普适的价值观，有其价值张力，也有其最大可能达到的限度。价值张
力体现于儿童最大利益原则的基本面，儿童最大利益原则能够进行宏观的文化建构( 差异性) 、中
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The Scale of the Child’s Best Interests Principle
———Ｒeturn to parental authority under new social background
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( Law School，Xiamen University，Xiamen 361001 China)
Abstract: Ｒegarding the child＇s best interests principle as the value of universal application ，which has coercive
power as well as limitation． The coercive power showed on the scale of the child＇s best interests principle
that could make macroscopic cultural construction，moderate system construction and microscopic self-
construction． In the meantime，owing to its character of dilemma proposition，it must be restricted in
some places． Therefore，Parental rights sould be utilized as the limitation of child ＇s best interests
principle，which contain the limitation for children＇s property and personal rights． Under the new social
background，the child ＇s best interests principle should be treated as the only guideline so that
macroscopic cultural construction，moderate system construction and microscopic self-construction of
this principle is essential． In addition，parental rights would have been the limitation for this principle
on the condition that we could distinguish between parental authority and guardianship．



































有 419，560 人，其中 18 岁以下的少年和儿童即达 192，887 人。童工人数几乎占工厂工人总数的一
半。”［5］直到近代以来，维护儿童权利才成为各国共同的诉求，与此同时人们对儿童加强研究，儿童学
俨然成为一门独立的学科，开启了儿童保护的新时代，各国为保护儿童进行的共同努力体现于一系列
的国际公约中，比如《日内瓦宣言》( 1924) 、《儿童权利宣言》( 1959) 、《经济、社会及文化权利国际公
























































































① he court shall determine custody in accordance with the best interest of the child． The court shall consider all relevant factors in-
cluding: ( 1) the wishes of the child’s parent or parents as to his custody; ( 2) the wishes of the child as to his custodian; ( 3)
the interaction and interrelationship of the child with his parent or parents，his siblings，and any other person who may signifi-
cantly affect the child’s best interest; ( 4) the child’s adjustment to his home，school，and community; and ( 5) the mental and











































中国特定背景下新生成的一项保护儿童权利的准则。参见王雪梅: 《儿童权利保护的“最大利益原则”研究( 下) 》，载
























学者王丽萍归纳了父母对子女人身方面的权利，主要包括以下几点: 姓名决定权; 居所决定权; 教
育权; 职业同意权; 法定代理权; 日常事务决定权; 交往权［21］。《法国民法典》第 371 条规定了与子女
















参见徐国栋:《民法哲学》，中国法制出版社 2009 年版，第 181 页。
有学者进行了总结，主要包括( 1) 通过父母所尽抚养义务而获得的财产。( 2) 通过受赠而取得的财产。( 3) 通过创作活
动对其智力成果享有财产权和其他权利，如著作权、专利权等。( 4) 通过特殊技能而获得的财产。( 5) 国家法律和政策
明文规定的财产。( 6) 通过获奖而得的财产。( 7) 通过继承遗产而得的财产。( 8) 因人身伤害而享有追偿权或投保人身
意外伤害保险而获得的财产，如损害赔偿金、经济补偿金、保险金等。( 9) 其他依法应属于未成年人的财产。参见张伟:
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